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DAN MORALES 
ArrORNEY GENERAL 

@ffice of the 2W3rnep @eneraI 
Sate of QLexm 

October 23, 1996 

Mr. Bob J. Ramirez 
Escamilla & Poneck, Inc. 
1200 South Texas Building 
603 Navarro Street 
San Antonio, Texas 78205-1826 

OR96-1917 

Dear Mr. Ramirez: 

You ask whether certain information is subject to required public disclosure under 
chapter 552 of the Government Code. Your request was assigned ID# 101901. 

0 
The Harlanda.le Independent School District (the “school district”) received a 

request for “a copy of all reports and any written correspondence made by James R. 
Vasquez, who was hired by the Harlandale School Board of Education to conduct an 
investigation. These reports, in their entirety, should include those on Superintendent 
Richard Marquez” You claim that the requested information is excepted from disclosure 
under sections 552.101, 552.102,552.103, 552.107, and 552.111 of the Government Code. 

Chapter 552 of the Government Code imposes a duty on governmental bodies 
seeking an open records decision pursuan t to section 552.301 to submit that request to the 
attorney general within ten days after the governmental body’s receipt of the request for 
information. The time limitation found in section 552.301 is an express legislative 
recognition of the importance of having public information produced in a timely fashion. 
Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.--Austin 1990, no writ). 
When a request for an open records decision is not made within the time period 
prescribed by section 552.301, the requested information is presumed to be public. See 
Gov’t Code $ 552.302. This presumption of openness can only be overcome by a 
compelling demonstration that the information should not be made public. See, e.g., 
Open Records Decision No. 150 (1977) (presumption of openness overcome by showing 
that information is made confidential by another source of law or affects third party 
interests). 

Here, the school district received the request for information on August 5, 1996, 
but did not request an opinion from this office until August 29, 1996. Consequently, we 
find that you have not met your burden under chapter 552 and that the information is 
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presumed to be public. Open Records Decision No. 195 (1978). This office has 
previously concluded that neither section 552.103 nor section 552.107 is a compelling 
reason to overcome the presumption of openness. Open Records Decision Nos. 630 
(1994) (Gov’t Code $ 552.107), 473 (1987) (Gov’t Code 9 552.103). Similarly, as 
section 552.11 I was designed to protect a governmental interest, it also may be waived 
by failure to meet the mandatory IO-day deadline. However, as the exceptions set out in 
sections 552.101 and 552.102 would be compelling reasons to overcome the presumption 
of openness, we address those exceptions. 

Section 552.102 excepts Tom disclosure “information in a personnel file, the 
disclosure of which would constitute a clearly unwarranted invasion of personal privacy.” 
In Hubert v. Harte-Ha& Texas Newspapers, 652 S.W.2d 546 (Tex. App.--Austin 1983, 
writ ref’d n.r.e.), the court ruled that the test to be applied to information claimed to be 
protected under section 552.102 is the same as the test formulated by the Texas Supreme 
Court for information claimed to be protected under the doctrine of common-law privacy 
as incorporated by section 552.101 of the Government Code. Therefore, we will first 
address whether section 552.101 applies to the requested information. 

Section 552.101 excepts “information considered to be confidential by law, either 
constitutional, statutory, or by judicial decision.” This exception encompasses both 
common-law and constitutional privacy. For information to be protected from public 
disclosure under the common-law right of privacy, the information must meet the criteria 
set out in Industrial Founahtion v. Texas Industn~al Accident Board, 540 S.W.2d 668 
(Tex. 1976), cert. denied, 430 U.S. 931 (1977). The court stated that 

information. . . is excepted from rnandatoxy disclosure under Section 
3(a)(l) as information deemed confidential by law if (1) the, 
information contains highly intimate or embarrassing facts the 
publication of which would be highly objectionable to a reasonable 
person, and (2) the information is not of legitimate concern to the 
public. 

540 S.W.2d at 685; Open Rebords Decision No. 142 (1976) at 4 (construing statutory 
predecessor to Gov’t Code 9 552.101). The type of information considered intimate and 
embarrassing by the Texas Supreme Court in Industrial Foundation included information 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, 
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and 
injuries to sexual organs. 540 S.W.2d at 683. 

Constitutional privacy consists of two interrelated types of privacy: (1) the right 
to make certain kinds of decisions independently and (2) an individual’s interest in 
avoiding disclosure of personal matters. Open Records Decision No. 455 (1987) at 4. 
The first type protects an individual’s autonomy within “zones of privacy” which include 
matters related to marriage, procreation, contraception, family relationships, and child 
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rearing and education. Id. The second type of constitutional privacy requires a balancing 
between the individual’s privacy interests and the public’s need to know information of 
public concern. Id. The scope of information protected by constitutional privacy is 
narrower than that under the common-law doctrine of privacy; the information must 
concern the “most intimate aspects of human affairs.” Id. at 5 (citing Ramie v. Cify of 
Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). 

This office has found that the following types of information are excepted from 
required public disclosure under constitutional or common-law privacy: some kinds of 
medical information or information indicating disabilities or specific illnesses, see Open 
Records Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 
455 (1987) (prescription drugs, illnesses, operations, and physical handicaps), personal 
fmancial information not relating to the fmancial transaction between an individual and 
a governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990), 
information concerning the intimate relations between individuals and their family 
members, see Gpen Records Decision No. 470 (1987), and identities of victims of sexual 
abuse or the detailed description of sexual abuse, see Open Records Decision Nos. 440 
(1986), 393 (1983), 339 (1982). We have reviewed the documents submitted for our 
consideration and conclude that none of the submitted information is protected from 
disclosure by either common-law or constitutional privacy. 

Some of the submitted information appears to be protected by statute, another 
compelling reason to overcome the presumption of openness. Section 552.101 
encompasses information protected by other statutes. Section 552.026 of the Govermnent 
Code incorporates the requirements of the federal Family Educational Rights and Privacy 
Act of 1974 (“FERPA’), 20 U.S.C. 5 12328, into the Open Records Act. Open Records 
Decision No. 43 1 (1985). FERPA provides the following: 

No funds shah be made available under any applicable 
program to any educational agency or institution which has a policy 
or practice of permitting the release of education records (or 
personally identifiable information contained therein . . .) of students 
without the written consent of their parents to any individual, 
agency, or organization . . . 

20 U.S.C. 5 1232g(b)(l). “Education records” are records that 

(9 

(ii) 

contain information directly related to a student; and 

are maintained by an educational agency or institution 
or by a person acting for such agency or institution. 

Id. § 1232g(a)(4)(A); see also Open Records Decision Nos. 462 (1987) at 14-15; 447 
(1986). Information must be withheld from required public disclosure under FERPA only 
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to the extent “reasonable and necessary to avoid personally identifying a particular 
student.” Open Records Decision Nos. 332 (1982), 206 (1978). We have reviewed the 
submitted information and marked the information that must be withheld under FERPA.’ 

Section 552.117 of the Government Code excepts from public disclosure 
information relating to the home address, home telephone number, and social security 
number of a current or former government employee or official, as well as information 
revealing whether that employee or of&% has family members. Section 552.117 
requires you to withhold this information for an ofScial, employee, or former employee 
who requested that this information be kept confidential under section 552.024. See Open 
Records Decision Nos. 622 (1994), 455 (1987). You may not, however, withhold this 
information if the employee had not made a request for confidentiality under section 
552.024 at the time this request for the documents was made. Whether a particular piece 
of information is public must be determined at the time the request for it is made. Open 
Records Decision No. 530 (1989) at 5. The school district may not withhold the 
remainder of the submitted information that is not protected by FERPA or section 
552.117. 

We are resolving this matter with an informal letter ruling rather than with a 
published open records decision. This ruling is limited to the particular records at issue 
under the facts presented to us in this request and should not be relied on as a previous 
determination regarding any other records. If you have any questions regarding this 
ruling, please contact our office. 

Yours very truly, 

Stacy E. Sallee 
Assistant Attorney General 
Open Records Division 

‘We nqte that Open Records Decision No. 634 (1995) provides that: (1) the plain language of section 
552.301(a) excludes the FERPA provision finm the zw@ement that a gownmental body request an attorney general 
decision, (2) an educational agency or instihltion may withhold from public disclosure information that is protected 
by FERF’A and excepted from required public disclosure by section 552.101 as “information considered to be 
confidential by law,” without the necessity of requesting an attorney general decision as to that exception, and (3) an 
educational agency or instihltion that is state-tided may withhold from public disclosure information that is excepted 
from required public disclosure by section 552.114 ?s a “student record,” insofar as the “student record” is protected 
by FERPA, without the necessity of requesting an attorney general decision as to that exception. However, as 
FERF’A was not raised and this office will raise section 552.101 for a gownmental body, we addressed whether 
student records are at issue here. See Open Records Decision Nos. 481 (1987), 480 (19871, 470 (1987). 
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Ref.: ID# 101901 

Enclosures: Marked documents 

cc: Ms. Cynthia Ramos 
San Antonio Express-News 
P. 0. Box 2171 
San Antonio, Texas 78297 
(w/o enclosures) 


